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UNI TED STATES OF AMERI CA

VEMORANDUM AND ORDER

Ronal d R Lagueux, Senior United States District Judge.

Petitioner Jose CGenao has filed a notion to vacate, set
aside, or correct sentence pursuant to 28 U.S.C. § 2255 (2000).
For reasons stated below, that notion is denied.

I . BACKGROUND AND TRAVEL

On January 19, 2000, petitioner was indicted in a five-count
supersedi ng i ndictnment on charges of: (1) conspiracy to
distribute and to possess with intent to distribute heroin, in
violation of 21 U S.C. 8§ 846; (2) possession of heroin with
intent to distribute, in violation of 21 U S. C. §8 841(a)(1l) and
18 U S.C. 8 2; (3) possession of anmmunition by a convicted
felon, in violation of 18 U S.C. 8§ 922(g); (4) possession of a
firearmby a convicted felon, in violation of 18 U. S.C. § 922(09);
and (5) possession of a firearmin furtherance of a drug
trafficking crime, in violation of 18 U.S.C. 8§ 924(c) (1).' The

crimnal case was initially assigned to Judge Mary Lisi.

! Petitioner’s wife Margerie Ortiz was al so charged in the

superseding i ndictnent with conspiracy to possess with intent to
di stribute heroin and possession of heroin with intent to distribute,
in violation of 21 U S.C. 8 § 841(a)(1) and 846.



On February 2, 2000 petitioner’s court-appointed attorney
M chael Lepizzera filed a notion to suppress certain evidence
t hat had been seized during a search of the three-story apartnent
bui | ding where petitioner lived. The search was initiated by
state | aw enforcenent personnel pursuant to a search warrant
aut hori zing a search of petitioner’s second-fl oor apartnent.
Upon their arrival at the prem ses, petitioner told police that
he was acting as landlord for the owner of the building, who
lived out of state. He displayed and denonstrated a key to a
vacant third-floor apartnent, and he and his wfe signed a
consent form witten in Spanish and English, giving perm ssion
to search that floor. During the third-floor search police found
drug contraband, including 57 packets of heroin.

Upon seizing this nmaterial the officers returned to

petitioner’s second-fl oor apartnent where one of themsaid, with

the itens in hand, “W’ ve got a problemhere.” Petitioner
i mredi ately responded in English, “Everything’s mne. | don’'t
want ny wife to get in trouble.” At that point the detective

st opped hi m and proceeded to advise himof his Mranda rights.?
In the course of this explanation petitioner several tines

i ndi cated that he understood those rights. Petitioner then
repeated his statenent that everything was his and that he did

not want to get this wife in trouble.

2 Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602 (1966).
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Petitioner’s notion to suppress sought to exclude both the
evi dence seized during the search and incrimnating statenents
made by petitioner before and after his Mranda warni ngs were
gi ven. In his witten notion, petitioner’s counsel argued: (1)
that the statenents petitioner nmade prior to receiving Mranda
war ni ngs were the product of custodial interrogation; (2) that
the search warrant was not supported by probable cause; and (3)
that with respect to statenents nade after petitioner had been
advi sed of his Mranda rights, the governnment had not shown that
he had wai ved those rights.

At the suppression hearing, counsel for petitioner stated
that he was not challenging the voluntariness of petitioner’s
consent to the search of the third-floor apartnent, where the
bul k of the incrimnating evidence was found. See Transcript of
March 7, 2000 Hearing on Mdtion to Suppress (“3/7/00 Tr.”) at 11-
12. Counsel also indicated he no | onger sought the suppression
of petitioner’s post-Mranda statenents reiterating that the
incrimnating itens belonged to him Id. at 29-30. Counsel did
not address the remaining pre- and post-Mranda statenents made
by petitioner.

Judge Lisi denied the notion to suppress, and jury
i npanel nent was scheduled for March 21, 2000. On March 13, 2000
petitioner filed a pro se notion to dismss his trial counsel for

all egedly rendering ineffective assistance. Judge Lisi held a
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hearing on March 20, 2000 and denied the notion. Therefore,
Attorney Lepizzera continued to represent petitioner. Judge Lisi
subsequent|ly recused herself fromthe case, and the case was
reassigned to this witer.

After a three-day jury trial, petitioner was convicted of
possession with intent to distribute heroin, possession of
anmunition by a convicted felon, and possession of a firearmby a
convicted felon. The jury acquitted petitioner of the charge of
possession of a firearmin furtherance of a drug trafficking
crime, and this Court directed a verdict of acquittal as to the
charge of conspiracy to possess and distribute heroin.?

On August 31, 2000 this Court sentenced petitioner to a
total of 262 nonths of inprisonnment, followed by a six-year term
of supervised rel ease. Petitioner appealed to the U S. Court of
Appeals for the First Grcuit, asserting several grounds for
reversal: (1) that the search warrant for his second-fl oor
apartnent was not supported by probable cause; (2) that his
consent to the search of the third floor area was not vol untary;
(3) that the incrimnating statenents he nmade both before and
after he was given Mranda warni ngs shoul d have been suppressed,
as they were coerced in violation of the Fifth and Fourteenth

Amendnents; and (4) that the Court wongly denied his notion for

3 In addition, the Court directed the acquittal of

codefendant Otiz on both of the charges against her.
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new counsel. The Court of Appeals affirnmed the conviction, see

United States v. Genao, 281 F.3d 305 (1st G r.2002), and the U S

Suprene Court denied certiorari on Cctober 7, 2002. Genao V.

United States, 537 U S. 901, 123 S. C. 216 (2002).

The instant notion to vacate was filed on Cctober 6, 2003.
As grounds petitioner asserts: that he received ineffective
assi stance of counsel at the suppression hearing in view of his
counsel’s failure (a) to contest the validity of his consent to
the search of the third floor (Petition at T 12A, G ound 1), and
(b) to argue that his post-Mranda statenents were not
voluntarily made (id. at ¢ 12D, G ound 4); that the Court’s
denial of his pretrial notion to dism ss his counsel deprived him
of his Sixth Anmendnment right to counsel at trial (id. at T 12B,
Ground 2); that his attorney’'s actions in preparing for and
during the course of trial constituted ineffective assistance of
counsel (id. at ¢ 12C, Gound 3); and that the search warrant
aut hori zing the search of his residence was not supported by
probabl e cause (id. at 12E, G ound 5).

On March 15, 2004 Petitioner also filed a pro se Mdtion to
Suppl enent [ his] Pending Mtion under 28 U S. C. 2255 to Vacate,
Set Aside, or Correct Sentence (“notion to supplenent”),
asserting two additional clainms: (1) that the prior state
convictions used to enhance his sentence were illegally and

unconstitutionally obtained, thus rendering the enhancenent of
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his federal sentence invalid; and (2) that he had previously been
charged with and convicted in state court of the same offenses
for which he was convicted in this Court.

The governnent has filed an objection and nmenorandumin
opposition to both the original notion to vacate and the notion
to supplenent. Petitioner seeks an evidentiary hearing on all of

his cl ai ns.

. DI SCUSSI ON
The pertinent section of 8§ 2255 provides:

A prisoner in custody under sentence of a court
established by Act of Congress claimng the right
to be rel eased upon the ground that the sentence
was i nposed in violation of the Constitution or
|aws of the United States, or that the court was
wi thout jurisdiction to inpose such sentence, or
that the sentence is in excess of the maxi num
authorized by law, or is otherw se subject to
collateral attack, may nove the court which inposed
the sentence to vacate, set aside or correct the
sent ence.

28 U.S.C. § 2255, T 1.

Cenerally, the grounds justifying relief under 28 U S. C
§ 2255 are limted. A court may grant such relief only if it
finds a lack of jurisdiction, constitutional error or a

fundanental error of | aw United States v. Addoni zi o, 442 U.S.

178, 184-185, 99 S.Ct. 2235 (1979). “[Aln error of |aw does not
provide a basis for collateral attack unless the clainmed error
constituted a fundanental defect which inherently results in a
conplete mscarriage of justice.” 1d. at 185 (internal
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guotations omtted).
Moreover, a notion under 8§ 2255 is not a substitute for

direct appeal. United States v. Frady, 456 U. S. 152, 165 (1982).

A nmovant is procedurally precluded fromobtaining 8 2255 revi ew
of clains not raised on direct appeal absent a show ng of both
“cause” for the default and “actual prejudice” or, alternatively,
that he is “actually innocent” of the offenses for which he was

convicted. Bousley v. United States, 523 U. S. 614, 622 (1998)

(citations omtted). See Brache v. United States, 165 F.3d 99,

102 (1st Cir.1999). However, clainms of ineffective assistance of

counsel are not subject to this procedural hurdle. See Kni ght

v. United States, 37 F.3d 769, 774 (1st G r. 1994).

Here, none of the clains raised by petitioner entitles him
to relief, as discussed bel ow

A. Previ ousl y- Rai sed d ai s

As a threshold matter, the Court notes that several of
petitioner’s clainms here were raised on direct appeal. First,
the claimthat the warrant for the search of his second-fl oor
apartnent was not supported by probable cause (G ound 5, see Jose
Genao’ s Menorandum in Support of Petition Pursuant to 28 U S.C
82255 [“Pet. Mem”] at 9-12) was rejected by the Court of
Appeal s. See Genao, 281 F.3d at 308-309 (rejecting argunents
concerning sufficiency of affidavit supporting search warrant).

Second, Petitioner’s argunents concerning the voluntariness
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of (a) his consent to the search of the third-floor apartnent
(Gound 1, Pet. Mem at 1-4) and (b) his pre- and post-Mranda
statenments (Gound 4, Pet. Mem at 8-9) — while couched as
i neffective assistance clains — address the nerits of those
i ssues, and to that extent were |ikew se addressed and rejected
on direct appeal. See Genao, 281 F.3d. at 309-310 (rejecting
argunment that consent to the search of third-floor apartnent was
not voluntary); id. at 310-311 (rejecting claimthat pre- and
post-M randa statenments shoul d have been suppressed).*
Petitioner’s claimconcerning the denial of his pretrial
notion for new counsel (Gound 2, Pet. Mem at 4-6) was al so
addressed on direct appeal. Petitioner had argued that Judge
Lisi had commtted reversible error by denying his notion for new
counsel w thout making a sufficient inquiry into the nature and
grounds of petitioner’s dissatisfaction — nanely, that his court-
appoi nted counsel m sadvised himto plead guilty in a rel ated
state court proceeding (in which he was represented by ot her
counsel) and failed to contact potential excul patory w tnesses
for his federal trial. The Court of Appeals affirnmed the ruling,
finding that Judge Lisi’s inquiry into petitioner’s prior state
court guilty plea was adequate, Genao, 281 F.3d at 312-313, and

that her consideration of petitioner’s conplaints concerning his

“ To the extent that Petitioner conplains of counsel’s failure

to argue these points at the suppression hearing, the claimis
addressed infra.
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counsel s trial preparation did not constitute an abuse of
di scretion. 1d. at 313-314.°

Petitioner is therefore precluded fromre-asserting any of
the foregoing clainms here. It has |ong been established that
clains rai sed and deci ded on direct appeal froma crimnal
conviction may not be re-asserted in a 8 2255 proceeding. See

Singleton v. United States, 26 F.3d 233, 240 (1st Gr. 1994)

(“issues disposed of in any prior appeal will not be reviewed

again by way of a 28 U S.C. §8 2255 notion”), quoting Dirring v.

United States, 370 F.2d 862, 864 (1st G r. 1967); Argencourt: V.

United States, 78 F.3d 14,16 n.1 (1st Cir. 1996).°

B. | neffective Assi stance O ai ns

Petitioner asserts that he received ineffective assistance
in view of his counsel’s om ssions in connection with (1) the

nmotion to suppress and (2) trial. These clains have no nerit.

® The Court of Appeals noted that further questions concerning

counsel’s failure to present a defense involving excul patory w tnesses
could be raised by petitioner in a postconviction notion under 28

U S.C § 2255. Genao, 281 F.3d at 313. Petitioner has done so in the
i nstant proceeding, and this claimis discussed, infra.

® It is questionable whether petitioner’s clains challenging his
consent to search the third-floor apartnent and the validity of the
search warrant for the second floor may be asserted in this § 2255
proceedi ng, even if not raised on direct appeal. See Arroyo v. United
States, 195 F.3d 54, 55 n. 1 (1st Cir. 1999)(reserving this issue
whil e noting that Suprene Court has hinted, and other circuits have
expressly held, that Fourth Amendnent clains may not be raised in
82255 proceeding) (citing cases). However, this Court need not decide
t hat question here.
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1. Pri nci pl es

A defendant who clains that he was deprived of his Sixth
Amendnent right to effective assistance of counsel nust
denonstr at e:

(1) That his counsel’s performance “fell bel ow an objective
standard of reasonabl eness”; and

(2) “[A] reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding
woul d have been different.”

Strickland v. Washi ngton, 466 U. S. 668, 687-88, 694 (1984). See

Cofske v. United States, 290 F.3d 437, 441 (1st Cir. 2002).

The defendant bears the burden of identifying the specific
acts or om ssions constituting the allegedly deficient
performance. Conclusory allegations or factual assertions that
are fanciful, unsupported or contradicted by the record will not

suffice. Dure v. United States, 127 F. Supp.2d 276, 279 (D.RI.

2001) (citing Lenma v. United States, 987 F.2d 48, 51-52 (1t Gr.

1993)); see also Barrett v. United States, 965 F.2d 1184, 1186

(1t Cir. 1992) (sunmary dism ssal of § 2255 notion is proper
where, inter alia, grounds for relief are based on bald
assertions).
I n assessing the adequacy of counsel’s performance:

[ T] he Court | ooks to “prevailing professional

norns.” A flaw ess performance is not required.

Al that is required is a | evel of perfornmance that

falls within generally accepted boundaries of

conpet ence and provi des reasonabl e assi stance under
t he circunst ances.
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Ramrez v. United States, 17 F. Supp. 2d 63, 66 (D.R 1. 1998)
(quoting Scarpa v. Dubois, 38 F.3d 1, 8 (1t Gr. 1994) and
citing Strickland, 466 U S. at 688).

The standard applied in making that assessnment is a highly
deferential one. Thus,

[ The] court nust indulge a strong presunption that
counsel’s conduct falls within the wi de range of
reasonabl e professional assistance; that is, the
def endant nust overcone the presunption that, under
t he circunstances, the challenged action ‘m ght be
consi dered sound trial strategy.’

Strickland, 466 U S. at 689 (quoting Mchel v. Louisiana, 350

U S 91, 101 (1955)). Counsel’s judgnent need not be right so

long as it is reasonable. United States v. MG IIl, 11 F. 3d 223,

227 (1st Cir. 1993). Furthernore, reasonabl eness nust be
determ ned “[wi thout] the distorting effects of hindsight.”
Strickland, 466 U.S. at 689.

2. Request for Evidentiary Hearing

As a threshold nmatter, the Court addresses petitioner’s
request for an evidentiary hearing on his clains. A prisoner who
i nvokes 82255 is not entitled to an evidentiary hearing as a

matter of right. See United States v. MG 1I, 11 F.3d 223, 225

(1st Cr. 1993). Rather he “bear[s] the burden of establishing by
t he preponderance of the evidence before the district court that

[he is] entitled to a hearing.” Matt v. United States, 875 F.2d

8, 11 (1st Cir. 1998), citing United States v. Di Carlo, 575 F.2d

952, 954 (1st Gr 1987), cert. denied, 439 U S 834, 99 S.C. 115

(1979).
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Here, petitioner has made no showi ng that an evidentiary
hearing is needed to resolve his clainms. Counsel’s actions at
both the suppression hearing and at trial are a matter of record.
| ndeed, the factual basis of petitioner’s ineffective assistance
cl aims concern what his counsel did not do (e.g., failure to
contest petitioner’s consent to the third floor search or to
chal I enge the search warrant; failure to make an opening
statenent or to call defense wtnesses), rather than what he did
do.

The cases cited by petitioner in support of his evidentiary

heari ng request do not assist him In Gak v. United States, 59
F.3d 296 (2d Gr. 1995), the only decision which is even arguably
relevant, the district court’s denial of an evidentiary hearing
was reversed because petitioner had all eged actual conflicts of
interest on the part of his trial counsel which, if proved, would
have entitled petitioner to relief. Id. at 306-307. Here, by
contrast, there are no issues of attorney conflict of interest,
and petitioner has alleged no facts concerni ng counsel’s
performance which, if true, would raise a substantial |ikelihood
of a different outcone at trial.

Thus, because the files and records of this case
conclusively establish, in light of the I egal principles set
forth above, that the clains in the petition are without nerit,

as discussed infra, no hearing is required in connection wth any
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i ssues raised by the Petition. See United States v. David, 124

F.3d 470, 477 (1st Cr. 1998) (“Even if a hearing is requested, a
district court properly may forgo it when (1) the notion is

i nadequate on its face, or (2) the novant's all egations, even if
true, do not entitle himto relief, or (3) the novant's

al l egations need not be accepted as true because they state
conclusions instead of facts, contradict the record, or are
inherently incredible.”) (internal quotations omtted). See also

Panzardi - Alverez v. United States, 879 F.2d 975, 985 n.8 (1st

Cr. 1978) (no hearing is required where the district judge is
t horoughly famliar with the case).’

3. Counsel s Performance at Motion to Suppress

_ Petitioner clains that his counsel was ineffective at the
hearing on the notion to suppress in failing to specifically
chal l enge: (1) the voluntariness of petitioner’s consent to
search the third floor; and (2) the admssibility of his “all eged
confession.” See Pet. Mem at 2, 6, 8  The ineffective

assi stance aspect of these clainms is not discussed at any |ength
in petitioner’s papers, and thus the clainms are subject to

rejection on this threshold basis. See United States V.

Bongi orno, 106 F.3d 1027, 1034 (1st Cir.1997) ("W have

! The fact that the hearings on the notion to suppress and the

nmotion to dismiss counsel were conducted by Judge Lisi, rather than

t he undersi gned, does not create any need for an evidentiary hearing.
The transcripts of both hearings have been revi ewed by the Court, and
there are no pertinent factual issues |left unanswered from those
transcripts.
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steadfastly deened wai ved issues raised on appeal in a per-
functory manner, not acconpani ed by devel oped argunentation...");

United States v. Zannino, 895 F.2d 1, 17 (1st Gr.) ("[Il]ssues

adverted to in a perfunctory manner, unacconpani ed by sone effort

at devel oped argunentation, are deened waived."), cert. denied,

494 U.S. 1082, 110 S.Ct. 1814 (1990).

Even if these clains, nonethel ess, warrant consideration,
they are in any event without nerit. First, counsel’s
declination to contest the voluntariness of petitioner’s consent
to the third-fl oor search was not objectively deficient, given
def endant’ s undi sputed conduct in voluntarily displaying and
denonstrating a key to the third floor to police and his
voluntary statenents to police both before and after he was given
M randa warni ngs. Counsel is not required to pursue clains that

patently lack nerit. See United States v. Cronic, 466 U. S. 648,

657 n.19, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984) (right to
ef fective assistance of counsel does not require the "usel ess

charade" of presenting a neritless defense); Hughes v. United

States, 241 F.Supp.2d 148, 156 (D.R |. 2003)(sane).

Second, even if counsel was sonehow deficient in not
pressing these chall enges, there was no prejudice, as both
chal | enges were di scussed and rejected on direct appeal. See
CGenao, 281 at 309-310 (noting that petitioner had executed a

consent formin Spanish and English and had di spl ayed and
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denonstrated a key to the third-floor apartnent); and id. at 311
(concl udi ng that post-Mranda “second confession” was adm ssi bl e,
in view of court’s conclusion that the pre-Mranda “first

conf ession” was adm ssi bl e).

Thus, because petitioner has not established a neritorious
constitutional claimas to either of those two issues, there was
no prejudice to petitioner fromhis counsel’s failure to raise
them and his ineffective assistance claimregardi ng these

matters nust fail. See Kimmelman v. Morrison, 477 U. S. 365, 382,

106 S.Ct. 2574 (1986) (def endant who asserts a claimalleging his
counsel s ineffectiveness at a suppression hearing nust establish
as a threshold matter that his Fourth Amendnent claimis

“meritorious”); Strickland, 466 U S. at 694 (1982)(nust show

prejudice, i.e., reasonable probability of different result).

4. Counsel’s Perfornmance at Tri al

Petitioner further argues that his trial counsel’s failure
to give an opening statenent and to call w tnesses on his behalf
at trial constituted ineffective assistance. These cl ai ns
i kewi se do not warrant relief.

“Atrial counsel’s failure to make an openi ng statenent
does not automatically establish the ineffective assistance of

counsel .” Moss v. Hof bauer, 286 F.3d 851, 863 (6th Gr. 2002),

citing United States v. Haddock, 12 F. 3d 950, 955 (10th G r

1993). See also United States v. Rodriquez-Ramrez, 777 F.2d
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454, 458 (9th Cir. 1985) (decision to nake opening statenent and
timng of such statenent is ordinarily a matter of trial tactics
and in such cases will not constitute a basis for an ineffective

assistance claim; United States v. Salovitz, 701 F.2d 17, 20-21

(2d Cir. 1983)(sane).

Here, the record shows that petitioner’s counsel reserved
his right to make an opening statenent until after the
governnment’s case, see Transcript of Trial Proceedings on May 23,
2004 (“5/23/00 Trial Tr.”) at 37, and subsequently rested w thout
ei t her maki ng an opening statenent or calling any defense
W t nesses. See Transcript of Trial Proceedings on May 24, 2004
(“5/24/00 Trial Tr.”) at 81. Counsel’s defense strategy was to
show, through the cross-exam nation of governnent w tnesses, that
petitioner had no know edge of drugs or guns on the third fl oor
and that petitioner woul d not have consented to the search of
such prem ses had he known that the firearmand drugs were there.
Counsel s decision not to call defense wi tnesses and the tenor
and content of his closing argunent were both consistent with
this defense strategy. See Transcript of Trial Proceedings on
May 25-26, 2004 (“5/25/00 Trial Tr.”) at 22-34.

VWhile in light of petitioner’s conviction, this may not have
been the nost effective defense, this Court cannot say that
counsel’s actions fell so far below the standard of proficiency

as to constitute ineffective assistance, particularly in |ight of
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the strong evidence against petitioner. See Strickland, 466 U. S.

at 689 (reasonabl eness of counsel’s performance nust be
determined “[without] the distorting effects of hindsight”).?
Mor eover, petitioner was not prejudiced by his counsel’s
strategy. Petitioner has not nmade any showi ng as to how an
openi ng statenent woul d have created the reasonable probability

of a different outcone at trial. See Nguyen v. Reynolds, 131

F.3d 1340, 1350 (10th G r. 1997) (“Defense counsel’s failure to
make an openi ng statenent was nothing nore than a tacti cal
decision that did not adversely affect [defendant].”). Nor has
he identified any excul patory w tnesses who woul d have benefitted
his case at trial

The affidavits submtted by petitioner do not assist him
The affidavit of petitioner’s postconviction counsel Martin Fl ax,
even apart fromits obvious hearsay problens,® nerely states that
the |l andl ord was not contacted by trial counsel prior to trial

and contains nothing to suggest that petitioner’s |andlord would

8 Counsel 's defense strategy had sone linmted success to the

extent Petitioner was acquitted by the jury on Count 5 (possession of
firearmin furtherance of drug offense) and acquitted by the Court as
to Count 1 (conspiracy to possess and distribute drugs).

o The Flax affidavit describes conversations between a
private investigator hired by Attorney Flax and the |l andlord of the
building in which petitioner lived and is not nade on personal
know edge. As such, the affidavit presents totem pol e hearsay
problens and is inherently unreliable. See F.R Evid. 805; United
States v. Ferber, 966 F.Supp. 90, 96 (D. Mass. 1997)(in nultiple or
“totem pol e” hearsay each out-of-court statement nust fall within an
exception to the prohibition against the introduction of hearsay).
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have given excul patory testinony (e.g., disputing petitioner’s
ownership of the drugs and contraband found on the third fl oor).
See Affidavit of Counsel dated COctober 6, 2003 at § 2-3. G ven
the fact that petitioner had di splayed a key and vol unteered that
he controlled the third floor access in the |andl ord s absence,
trial counsel could have reasonably concluded that the | andlord
woul d not have been hel pful.

Simlarly, petitioner’s own affidavit nerely asserts his
belief that his | andlord would have testified that petitioner was
not the owner or manager of the building and was not a resident
of the third-floor apartnment. See Affidavit of Jose Genao dated
Oct ober 6, 2003 at T 14. Neither of these facts is material,
however, to the issue of petitioner’s guilt, i.e., whether he
possessed the drugs found on the third floor with intent to
distribute. Notably, petitioner’s affidavit nmakes no avernent of
hi s i nnocence of the charges of which he was convicted, nor does
it nane any ot her excul patory w tnesses who woul d have testified
on his behal f.

Finally, the fact that during voir dire counsel briefly
mentioned the nanes of certain individuals to prospective jurors
in an effort to determ ne whether any juror was acquainted with
t hose individual s does not change this result. Contrary to
petitioner’s assertions on this point, the record shows that

counsel’s inquiry did not characterize the individuals as
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potential witnesses. See Transcript of Trial Proceedings on My
19, 2004 (“5/19/04 Trial Tr.”) at 61. It is highly specul ative
that, based on this single reference, any trial juror even
recall ed the nanmed individuals, nmuch | ess drew an adverse
inference frompetitioner’s failure to call any of them as

W t nesses.

Because petitioner has made no show ng of a reasonable
probability of any different outcone had trial counsel presented
W t nesses on his behalf, his claimis without nerit. See CGenao,
281 F.3d at 313 (disagreenent between client and counsel on how
best to structure a defense “does not normally establish the sort
of conflict that on its own deprives the defendant of an adequate

defense”) (citing Strickland, 466 U S. at 688-691).1

In view of these considerations, it is clear that trial
counsel’s performance at both the suppression hearing and at
trial was neither objectively deficient nor prejudicial to

defendant, and therefore petitioner’s ineffective assistance

0 Edens v. Hannigan, 87 F.3d 1109 (10th Cir. 1996), a § 2254
habeas case cited by petitioner, is readily distinguishable fromthe
i nstant case. There, counsel represented both Edens and a codef endant
at a state court trial on charges of nurder-robbery, and during trial
made a nunber of tactical decisions in favor of the codefendant client
and against the interests of Edens, including the om ssion of an
openi ng statenment. The court found that an actual conflict of
interest existed as a result of counsel’s dual representation and
granted relief on Edens’ ineffective assistance clains. Id. at 1118.
Here, by contrast, there was no dual representation or conflict;
rather petitioner’s clains attack the defense strategy chosen by his
trial counsel for a single client, an issue not present in Edens.
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clains nmust fail.?

C. Mbtion to Amend Petition

Petitioner’s notion to suppl enment!? seeks to anend his
nmotion to vacate pursuant to F.R Cv.P. 15(c) by adding two new
i neffective assistance clains: that his counsel (1) failed to
object to the use of the two prior state court convictions used
to enhance petitioner’s sentence; and (2) failed to raise a
doubl e j eopardy argunent that petitioner had previously been
convicted in state court of the sane crinme of which he was
convicted in this Court. The governnent has objected to the
notion to suppl enent on the grounds that the clains raised
therein are untinely.

As not ed above, petitioner’s conviction becane final on
Cct ober 7, 2002, al nost eighteen nonths prior to the filing of
these two new clains. Therefore, the two new clains are tine-
barred under the one-year statute of limtations set forth in
§ 2255(1), as amended by the Antiterrorismand Effective Death

Penalty Act of 1996, Pub.L. No. 104-132, 110 Stat. 1214

= Petitioner’s clains that his trial counsel failed to advise

himas to the reasons for Judge Lisi’'s recusal and “on the pros and
cons of having [the undersigned] recuse hinself” (Petition, 712C) do
not warrant discussion and in any event are w thout nerit.

12 Al t hough the notion is styled a “Mdtion to Supplenent,” it
seeks to amend, rather than supplenent, the original petition, as the
underlying facts supporting the new clains occurred prior to the
filing of the original clains. See Hicks v. United States, 283 F.3d
380, 385-386 (D.C. Cir. 2002)(discussing the difference between clains
anmendi ng original claimand supplenmental clains).
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(“AEDPA’), unless those clains relate back to a cl ai mcontai ned
in the original Petition. See Fed.R Cv.P. 15(c)(2).

While the First GCrcuit has not directly addressed the issue
of the applicability of the relation-back doctrine under rule
15(c) to an otherwise tine-barred claimin a 82555 petition, a
nunber of other circuits have done so. These courts have held
that to relate back, an amended § 2255 cl ai m nust have nore in
common with the tinmely filed claimthan the nere fact that they
both arose out of the sanme trial and sentencing proceedi ngs;
rather, the old and new clains “nmust have arisen fromthe sane
set of facts and not from occurrences totally separate and
distinct, in both tine and type, fromthose raised in [the]

original nmotion.” United States v. Hicks, 282 F.3d 380, 388

(D.C. Gr. 2002)(internal quotations ontted).?*
In the instant case, the new clains asserted concerning the

enhancenent of petitioner’s sentence and doubl e jeopardy issues

13 See United States v. Thomas, 221 F.3d 430, 436-4 37 (3d
Cir. 2000); (Rule 15[c] allows habeas anendnent to relate back as |ong
as it does not add "entirely newclaini); United States v. Pittman,
209 F.3d 314, 317-18 (4th Cr.2000) (additional 82555 clains did not
rel ate back because they invol ved separate occurrences of "both time
and type"); and United States v. Craycraft, 167 F.3d 451, 457 (8th
Cir.1999) (82555 anendnent did not relate back because ineffective
assi stance of counsel clains did not arise out of "sanme set of facts"
and i nvol ved separate occurrences of "both time and type"); United
States v. Espinoza-Saenz, 235 F.3d 501 (10th G r. 2000) (anendnent to
82555 clainms did not relate back because ineffective assistance of
counsel clains were “totally separate and distinct in tine and type
fromthose raised in original notion”); Davenport v. United States,
217 F.3d 1341, 1346 (11th G r.2000) (amendnent to 82555 clains did not
rel ate back because they did not arise from*“same set of facts”),
cert. denied, 532 U.S. 907, 121 S.Ct. 1232 (2001).
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arise out of facts separate and distinct fromthe facts giving
rise to the initial clains concerning the search of petitioner’s
apartnment building, the use of petitioner’s incrimnating
statenents, and counsel’s trial strategy. Because these new
clains do not relate back, they are untinely and nay not be
asserted here, and the notion to supplenent nust be deni ed.

Even if deened tinely, neither of the two new clains
asserted woul d succeed on the nerits. The first newclaimis
premature, as the constitutionality of a state court conviction,
i ncl udi ng one used to enhance a subsequent federal sentence, nust

first be challenged in state court. See Brackett v. United

States, 270 F.3d 60, 65-66 (1st Cir. 2001) (absent a G deon
chal | enge, prisoner seeking to overturn a federal sentence
enhanced due to prior state conviction should initially challenge
validity of prior conviction in state court).

The second proposed claimfails as a matter of law, as it is
wel |l -settled that a defendant may be charged under both state and
federal |law for the sanme crim nal conduct w thout violating the

Doubl e Jeopardy C ause. See United States v. Peterson, 1999 W

33649848 at *2 (D.R 1. July 16, 1999)(there is no constitutional

4 Shoul d petitioner succeed in overturning any of his prior

state court convictions, he is free to bring a 82255 petition to
chal | enge his enhanced sentence, subject to the pertinent limtations
period in 8§ 2255. See Brackett, 270 F.3d at 68 (holding that “the
operative date under § 2255(4) [for filing a § 2255 petition based on
the vacating of a prior state conviction] is not the date the state
convi ction was vacated, but rather the date on which the defendant

| earned, or with due diligence should have | earned, the facts
supporting his claimto vacate the state conviction”).
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rule that prohibits a state and the federal governnment from both

prosecuting a person based on the sanme actions), citing United

States v.Wieeler, 435 U S. 313, 328-30, 98 S.C. 1079, 55 L. Ed. 2d

303 (1978); United States v. Bonilla Ronero, 836 F.2d 39, 42 n. 2

(1st Cr.1987), cert. den. 488 U S. 817, 109 S.C. 55 (1988) and

United States v. Bennmuhar, 658 F.2d 14, 18 (1st Cir.1981). Thus,

counsel cannot be faulted for failing to raise an argunent that
was dooned as a matter of | aw.

In short, the clains belatedly asserted in petitioner’s
nmotion to supplenent are both untinely and futile, and thus the

noti on nust be deni ed.
This Court has reviewed petitioner’s other clains, including
those raised in his undated affidavit in support of the notion to

suppl enent, and finds themto be without nerit.

L1, CONCLUSI ON

For all of the foregoing reasons, petitioner’s notion to
suppl enent is denied, and the notion to vacate sentence is denied

and di sni ssed.

T 1S SO ORDERED

Ronal d R Lagueux
Senior U S. District Judge
June , 2004
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